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THE COMPTROLLER QENERAL
OF THE UNITED 8 TATES

WASHINGTON, D.c. 20548

MATTER OF:  joule Engineering Corporation--
Reconsideration

DIGEST:

1. Where protester's statement that
written protest to procuring agency, .
initially viewed by GAO as untimelvy,
was m2rely confirmation of timelv oral
nrotast is unaquestioned by agency, it
estabiishes that protest to GAO was
timely.

2. Agency's failure to include protester's
proposal in the competitive range,
based upon the evaluation of proposals
and r=vsi324 rechnical scores reflecting

ected improvement in proposals if

scuesions were held, was not unrea-
nzkle ar in vinlation of applicable
23z and regulations.

Joule Enginpe:ing Corporation reguests reconsideration
<% 5ir d=cision _n Joule Engineering Corporation, B-217072,
Nov. 26, 1924, RA-2 CPD % 575 dismissing its protest,
Joalw nad protest24 a National Aeronautics and Space
zdministration (“ASA) de:termination that the company'
proposal under reguest for proposals (RFP) No. 5- 01919/603
was not within the competitive range and thus not eligible
for farther consideraticn. 1In its protest letter to our
Office, Joule represented that it had initially filed a
protest with HNASA on September 26, 1984. Based upon this
information, we held that Joule's protest to our Office
was untimely under our Bid Protest Procedures, 4 C.F.R.
§ 21.2(a) (1984), because the NASA protest had not been
f1l2d within 19 days after Joule knew of the basis for
ts procest., In its request for reconsideration, Joule
ateg that it »rally protested to NASA on August 15, 2
3,5 afrer learning of the NASA competitive range deter-
1nat10n, and that its September 26 protest letter was
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in confirmation of the timely oral protest, NASA has not
contested this account, and, based upon the new informa-

tion provided by Joule, we find the protest to have been

timely and reverse our earlier decision. On the merits,

however, we deny the protest.

The RFP sought proposals for engineering and related
services to support sounding rocket and balloon programs,
aeronautical programs, and launch range operations at
Wallops Flight Facility, Wallops Island, Virginia. The
procurement 13 the result of the merger of requirements
currently being performed under two separate contracts,
Joule is the current contractor for metal trades and
instrumentation services, about one~third of the effort to
be required under the protested procurement. The solici-
tation provided that proposals would be evaluated based
upon four weighted "mission suitability" factors, cost
exparience and past performance, and "other factors" such
as financial condition and capability and stability of
labor-management relations,

NASA received four proposals and on August 8 it
informed Joule that the Source Evaluation Board found
Joule's proposal outside the competitive range. The
agency statzd that Joule's proposal contained numerous
technical weaknesses under three of the four mission .
suitzability factors, that there was a deficiency under one
of those factors, and that Joule's experience and past
performance had been determined to be weak.

Joule contends that, in excluding its proeoposal from
farther consideration, NASA failed to address the extent
to which the proposal could be improved through written
or oral discussions with the agency. In a procurement
such as this one, in which evaluations are conducted in
accordance with the NASA Source Evaluation Board Manual
(NHB5103.6A), the Source Evaluation Board must include
proposals "which have a reasonable chance of being
selected for final award" within the competitive range for
purposes of conducting written or oral discussions. NASA
Procurement Regulation § 3-804-3(b)(4), reprinted in 41
C.F.P. ch. 1% (1983)., The Board must evaluate the
potential for improving each proposal by written or oral
discussion in determining the competitive range. 1Id.
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The Board aid that here. First, it gave the initial
proposals numerical scores on each of the mission suita-
bility factors described in the RFP, with a possible
maximum total of 1000 points.!/ The other evaluation
areas were rated as "gooa," "adequate" or "poor" without
numerical scores. The Joule proposal was initially scored
third of the four proposals received on the mission suilta-
bility factors. (820, 739, 398 (Joule) and 80.) NASA
then rescored each proposal based upon assumed positive
responses that it anticipated it would receive durinyg dis-
cussions regaraing ambiguities and uncertainties found in
the initial evaluation. The total projectea scores were
25, 771, 477 (Joule) ana 210. Again, the Joule proposal
scored thira, well below the two more highly rated propos-
als. WASA also conaucted an evaluation of each offeror's
cost/price proposal to determine its probable cos:i to the
government. All four proposals were relatively close with
regard to botn initial estimatea costs and their probable
costs to the government. The experie .ce and past pertorm-
ance of the offerors ana most of the "other factcrs"
evaluated were in NASA's view unlikely to be improved
tnrough written or oral aiscussions, and NASA 4aia not
project improvements in thuse areas 1n determining wnich
progosals were wlthin the competitive range.

Joule does rnot agree that its proposal should have
been evaluateu a3 1t was. Moreover, Joule aryu«~ that
ivAda's conclusicn that the Joule proposal had ii.suffi-
Cientct potentlial Tor improvewment 1s unreasonable,
According to Joule, the weaknesses ana deficiencies
serceived in 1ts proposal were "of cthe type easlly
improvable througn orai discussions.,”

1/ The board initially yave each proposal a score between
0 ana 5 {from "unacceptaoie” to "outstanaing") tor eacn
factor or, if a factor was alvided 1nto criteria, for each
criterion. Each of these raw scores was then "weightea"
by multiplying tnhe numwer of points available for the
factor or criterion by the raw score diviaea by 5. 1I.e.,
a raw score of 3 tor a tactor having 100 possible points
wOula result 1n a welgnhtea score of 6y for that factor.
The scores discussea 1n tnis decision are all weightea
sguras.,
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In reviewing complaints about the reasonableness of
the evaluation of a technical proposal, and the resulting
determination of whether an offeror is within the competi-
tive range, our function is not to reevaluate the proposal
and to make our own determination about its merits. That
determination is the responsibility of the contracting
agency, which i{s most familiar with its needs and must
bear the burden of any difficulties resulting from a
defective evaluation. Procuring officials have a reasona-
ble degree of discretion in evaluating proposals, and we
therafore determine only whether the evaluation was
arbitrary, that is, unreasonable or in violation of the
procurement laws and regulations. Essex Electro Engineers
Tnc.; 2CL-Filco Corp., B-211053.2; B~-211053.3, Jan. 17,
1984, 84-1 CPD v 74.

Although Joule has the burden of affirmatively
oroving its case, NASA has denied the company access to
most of the written procurement record because the agency
is withholding contractor selection pending our decision
on this procest. NASA is concerned that Joule would have
a competitive advantage after receiving access to the
avi3luation record if it is included within the competitive
rance 25 a result of our decision. The agency did meet
with Joule officials to provide an oral debriefing about
the evaluation decision, and, based upon Joule's submis-
sions =0 our Office, 1t appears the debriefing provided
Joule with considerable detail about the reasons for
NASA's determination. In any event, consistent with our
oracttice in such situations, we have examined the record

in camera to5 determine whether the evaluation had a
reasonable basis., See RMI, Inc., B-203652, Apr. 20, 1983,
83-~1 CPD & 423,

The governing statute, 10 U.S.C. § 2304(g) (1982),
regquires that oral or written discussions be held with all
offerors within a competitive range. Such discussions
must be meaningful, and in order for discussions to be
meaningful, agencies must point out weaknesses, excesses
or deficiencies in proposals unless doing so would result
irn disclosure of one offeror's approach to another or
resait in technical leveling when the weakness or defi-
ciency was caused by a lack of diligence or competence,
The Advantech Corp., B-207793, Jan. 3, 1983, 83~1 CPD ¢ 3;
Ford RAerospace & Communication Corp., B-200672, Dec. 19,
1953, 80-2 CPD ¢ 439,
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Consequently, in projecting the potential for
improvement of a proposal during discussions, an agency
must base its projection upon the assumption that the
discussions would be meaningful. Our review of the
Board's findings in this case will be based on the
requirement for meaningful discussions.

The first mission suitability factor described in the
RFP is "Management." This factor is given the highest
weight (43 percent) of the four mission suitability fac~
tors, and is divided into the following criteria: 1.1
Organizational Structure, 1.2 Task Assignment Administra-
tion, and 1.3 Staffing Plan and Personnel Administration.
with regard to 1.1 Organizational Structure, the Board
found several weaknesses, most of which concerned insuf-
ficient information in the proposal. Assuming a positive
response to discussion of the need for additional
information, NASA projected an improvement of Joule's
welghted score on Organizational Structure from 62.22 to
865.22 (out of 170 possible points). One major weakness,
the unacceptability of Joule's proposed organization at
the Wallops Island facility, is not related to a lack of
information in the proposal, but represents the Roard's
judament on Joule's management approach. Joule claims
that its prooosed method of operation-could be improved
though discussions, This might be true if NASA were to
noint out the weakness to Joule during discussions. We
bzlieve, however, that 1t is reasonable to consider the
wa2zkness in Joule's proposed local organization to be one
whicgh is inherent in the offeror's proposed management
structure and would likely require extensive proposal
revisions to resolve. We do not believe it was improper
for NASA to conclude that this matter would be excluded
from discussions,

The Board considered Joule's proposal to be adequate
in regard to the second management criterion, 1.2 Task
Assignment Administration, and it did not cite specific
weaknesses, Consequently, the Board reasonably projected
12 improvement in Joule's initial weighted score (66 out
of a possible 110). The weaknesses found in the proposal
concerning the third criterion, 1.3 Staffing Plan and
Personnel Administration, substantially concerned matters
which Joule did not address in its proposal, such as a
failure > oro 1de an initial staffing plan for personnel
not already employed by the company. This need for
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information would have been included as a subject of
discussions with Joule, and NASA projected a substantial
improvement in Joule's score~-from 60 to 105 (out of 150
possible points). In sum, the Board concluded that the
Joule proposal has a strong potential for improvement in
the management factor score from 188 to 267,

The protester argues that, because it is the current
incumbent contractor for a large portion of the work
described in the RFP, its proposal should have been con-
sidered particularly capable of improvement in the manage-
ment area. It is not clear why Joule's prior experience
would give its proposal more potential for improvement
than others, Joule's current contract is not necessarily
a positive factor with respect to aspects of the work
which it has not previously performed. For example, the
Board emphasized that Joule provided an inadequate ini-
tial scaffing plan in spite of the fact that it already
employed personnel in one-third of the required positions.
It can be argued that an incumbent contractor that scored
as low as Joule on its initial proposal may have less
potential for improvement since it may be less likely to
revise its proposed personnel and method of operations
during discussions. In any event, we do not find NASA's
evaluation of the "Management" factor to have been
unreasonable., = . -

The second mission suitability evaluation factor,
"Understanding Reguirements,” is divided into two cri-
teria: 2.1 Designated Positions and Commitment Thereof,
and 2.2 Total Compensation Plan for Professional
Employees. The first criterion requires offerors to
describe in their proposals specific personnel that meet
detailed qualifications for 25 positions listed in the RFP
and that are available for the listed jobs. This cri-
terion is considered very important because it gives NASA
a specific measure of each offeror’'s understanding of what
is regquired to perform the work and its demonstrated capa-
city to fill the designated positions. The second cri-
terion is used to evaluate each offeror's total proposed
compensation compared to levels paid by the predecessor
contractor for the same work. The RFP cautions offerors
that lowered compensation for the same professional work
may be considered a lack of sound management judgment in
addition to a lack of understanding of the contract
regalrements,
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The Boara gave Joule only 68 out of a possible 170
points for De51gnated Positions and projectea no improve-
ment aQuring discussions. This was primarily because,
according to the resumes submitted, more than one-third of
tne individuals proposed did not meet the eaucation or
experience gualification requirements listea in the RFP.
Joule also did not provide required evidence of commit-
ments by the individuals to assume the designated posi=-
tions at the salaries proposed. Joule asserts that it
contemplated hiring incumbent personnel for all of the
aesignatea positions, but, because the inaividuals not
already employeda by Joule were concerned about reprisals
from tneir current employer, Joule could not include their
resumes in tne proposal. The protester contends that the
resumes submltted were for "similarly gualiriea" person-
nel, and tnat any weaknesses could be improved througn
QLSCUS510NS.

The resumes submittea for designatea positions do not
meet the unambiguous qualifications listed in the [ EP.
Joul2's proposal offerea no explcaation +f why, based upon
the company's understanaing of tne work, the proposed
persdnnel neea not meet the reguirea gualifications. We
snare NASA's view that tnis is a major weakness either
refiecting a lack of unaerstanding of the reguirement: to
verforin the work or resulting from a lack of ailigence or
competence in proposal preparation. DbLiscussions would

effectzively result in NASA rewriting Joule's proposal in
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tuis area, brinsing the proposal toward tie level of other
Superlor proposals We believe that NASA reasonably
consia=red tnls woaxness in Joule's proposal to be one
that neea aot be pcinted out, and, theretore, not one that
Wwoiull e Luproved duaring ailscussions.

firther, 1n tnls regara, Joule does not aadress the
oimission from its proposal of salary. commitments for
designated positions. It contends that the salary commit=-
ments tor tnree key persons required in another sect: .n of
the proposal were omitted by error. 1In that case, Joule
pelieves NASA should have recognized that the omission for
Kxey personnel was lnaavertent rather tnan assuming that no
comunitments existea. The protester aryues tnat, 1if NASA
rGlnted out tnat omission during discussions, the company
wllla Supply tne commltinents. we believe that the same
arjaisent 1s appllcawvle to tne omission of salary comuit-
ments for designated personnel. An 1lnguiry during
dlscussions woula guickly resolve whether the salary



B-217072.2

commitments for designated positions were omitted by error
or resulted from an inability of Joule to obtain the com-
mitmnents. NASA should have anticipated a rating improve-
ment based upon some positive response to discussions in
this area.

The boara gave the Joule proposal a relatively low
rating (11.7 out of 50) for Total Compensation Plan for
Professional kmployees, and projected no potential for
improvement. NASA cited such weaknesses in the proposal
as a reduction in protessional employee salaries posing
the possibility of hiring difficulties, an absence of
uetall regaraing meaical and disability benefits, and a
lack of a pension plan. Joule replies that-its ability to
negotiate lower salaries under the prospective contract
should not be viewed as a weakness, and that further
detall regarding its medical and disability benefits woula
have been provided upon reguest.

Joule proposes to reclassify 13 positions involving
25 employees from being exempt from the requirements of
the Service Contract Act to not being exempt. Twenty-six
of the remaining exenpt positions (31 employees) were to
receive salary reductions averaging 16 percent, while 5
positions (5 employees) were to recelve ilncreases averag-
ing 4 percent. Salary reductions averaging 12.9
percent were proposea for 19 exempt personnel currently
employed by Joule, while 3 woula receive raises averaging
2.3 percent. In view of the protester*s failure to pro-
viage an 1lnitial hiring plan and the required evidence of a
comnltment to specific salaries by prospective personnel
1n designatea positioneg, we do ot consider unreasonable
tne soard's view tnat Joule woula have a proolem hiring
gualifiea personnel., Further, we do not believe that NASA
errea ln consiaering this weakness to be inherent in the
company's management juagment and unnecessary to include
in possible discussions. See Dynalectron Corp., Lockheed
Eleccronics Co., Inc., 54 Comp. Gen. 562,570-1 (1975),
75-1 CPL 4 17 at 14-15, aff'd on recon. 54 Comp. Gen. 1009
(19v75), 75-1 CPD ¢ 341. We do, nowever, gquestion whether
NASA snoula not have attributed some potential for
improvement 1n Joule's proposal with respect to the need
for aetails on medical and disaoility benefits. While
offerors are reasonaply expected to discuss medical and
dlzavility plans 1in connection witn thelr proposed total
compensaticn for protessional employees, the RFP does not
indicate the level of detail desirea, We believe that
this weakness was more in the nature of a lack of clarity
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rather than a weakness inherent in Joule's judgment or
level of competence, and NASA should have recoynized some
potential for improvement.

The tnird mission suitability factor, "Corporate
Resources," represents an evaluation of proposea corporate
tecnnical support to personnel performing the contract
Wwork. here, the Board believed that the Joule proposal
had two strong points, and cited no weakness or uncertain-
ties. The proposal was rated at %0 out of 150 points,
wlth no projected lmprovement during discussions. Joule
doss not take specific exception to this score, and based
on our review of tihe proposals we have no reason to
guestion the Board's judgment in the rating-given the
Joule progosal for corporate support.

Thie Poard yave tne Joule proposal a low score for tne
"Key Personnel" factor (40 out of 200 possible points),
wWNn1ica 15 used to evaluate the gualifications of the
Contract hanager, the Metal Trades Supervisor ana the
Instruinentation Constructlion Supervisor. The Boara found
tnat the proposea Contract imanager haa good plant manage-
Ment experiiance bHut no service contract management experi-
eNce anda Llnitea engineering expertise, a major weakness
since two-thliras ot the required work consists of engi-
ne=cing servic2s in many technical areas. The Board also
Clted minor weakiesses based upon 1ts findings that the
Mmetal Traaes supervisor uoes not have the regquired general
or related experience listed in the RFP for the position,
a2nd tinat no salary commitimments for key personnel were
proviasa,

Joule aryues that NASA should have discussea with the
progcosed Contract Manager his experience and shoula not
tiav2 relied only upon the resume in the proposal and
discussions with references listed in the resume. The
protester aoes not’ suggest what additional facts NASA
might learn from such a discussion, stating merely that
the matter would be "clarifiea." we believe tnat NASA was
reasonable in basing its evaluation upon the resume and

references, ana have no reason to guestion the evaluation
itself.

Joule argues that the proposed Metal Trades
DUDECVLISOr nas been pertorming the job for 10 vears with
no complaints. Indeed, the Joule proposal described the
Lnailviaual's current position and the record establishes



that the Board was 1nformed of his work on the predecessor
contract. The RFP, however, states a regquirewment for 4
years Of recent journeyman experience that Joule's pro-
posed metal Traces Supervisor lacks. Tnus, it was rea-
sonable for the Board to concluae that the proposal
contained a minor weakness in this respect.

AS discussed previously, Joule contends that its
failure to comply with the reguirement of the RFP for com-
mitments of key personnel to work at proposed salaries
constituted an oversight. Wwe believe tihiat NASA should
have anticipatea discussions to determine if the omission
of salary commitments resulted from Joule's inapbility to
reach an ayreement with the proposea employses or con-
stituted a minor oversight in proposal preparation. Thus,
the agency should have projected some improvement in score
basea upon a positive response auring discussions.

The Boara attriputed Joule's performance of approxi-
mately one-third of the contract work for 14 years as a
strony polint. Joule, however, did not demonstrate across-
the-poard technical experience or depth in past perform-
ance. The company only cited five government contracts in
its proposal whicn were of a comparable or related nature
ana complexity and under which work was performea in the
past 5 years--two for support of programs at the Wallops
Flight Facility unaer wnich the agency rated Joule's
performance as aaequate, two Oother NASA contracts under
whlich no work nada begun, and a $50,000-Navy contract -
completed in 1979. Tne RFP contemplates an awara tee con-
tract, ana no experience with such contracts was cited in
tne propos~l. Also, apparently none of the corporate
references about subcontract performance responded to NASA
contaces.,

Joule contends that its potential for improvement in
this area is strony because of its experience at the
wallops Flight Facility. We disagree, since by 1ts nature
Joule's experience had to have been accumulated prior to
this procurement. There is no reason to assume that Joule
omlttrea from tne proposal relevant governient contract
experience at wallops Island or in addition to its NASA
Wallops Islana support contracts that would be disclosed
auring alscussions,., Moreover, Joule has not contenaed
that 1t nas aaaltional relevant experience that woula
present a potentlal for lwmprovement during discussions.

- 10 -
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Joule also argues that NASA should have pursued the
corporate references or discussed the lack of responses.
The proposal contains the name, address, and t =2pnone
number of individuals in five companies or divisions of
companies for wnich Joule provided subcontract serv.ces
related to the proposed NAS» work. The protester includea
no aescription of the services rendered to the companies,
no aates for performance, or any other information helpful
in evaluating experience and past performance. The inai-
viduals listea as references apparently did not respond to
NASA contacts, and Joule was given no credit for whatever
experience ana past pertormance it may have had. We do
not telieve tnat NASA was ooligated to pursue references
listed 1in Joule's proposal who did not respond to initial
contacts, particularly since there was no eviadence of how
closely relatea Joule's subcontract experience was to the
Proposed contract work. Althougn difficulcties in reaching
the references might be a subject of aiscussions, Joule's
failure to proviade detalils about its subcontract experi-
ence makes any projection of an improvement highly
speculative. NNevertheless, if appriseda during dlscussions
ot difficulties in reaching corporate references, Joule
mignt nave been aple to establish the necessary contacts.
Conseguently, some potential for improvement onased upon
the refecences should have been consiaered by NASA.

tne poara deter.ained tnat the Joule proposal was not
within the comp=titive range because its projected score
on narsslion suitability factors ana its~rating tor experi-
ence and past performance fell so far below the two more
highly ratea proposals that tnere was no reasonable chance
tor Joule to receive an award. Thls approach tn determin-
ing tne compstltive rang= basea upon the array of initial
evaluation scores and the offeror's relative standing is
acceystable, Art Anderson Associates, B-193054, Jan. 29,
1980, 80-1 CPD § 77.

In our view, crediting the Joule proposal with
Lmprovements 1n the areas in which we think the Board
shoula have considered potential improvement would not
substantially cnange Joule's relative stanaing or place it
within the competitive range. NASA consiaered the omis-
si1on of salary commitments for agesignated and key person-
nel and the lacx of detall about medical and disability
benef1ts to oe wminor weaknesses. In each of the evalua-
tion factors or criteria in whicn these wminor weaknesses
were rounda, tne Joule proposal had otner major wedaxknesses.

- 11 -
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Even if the proposal were creditea with one-thira of all
available points in the Understanding Requirements and Key
Personnel factors (140 and 160 possible points, respec-
tively), Joule's projected score (577) would remain almost
20U points below that of the next more highly rated
offeror (771). Similarly, Joule's experience and past
performance as disclosea in its proposal is so far below
that of the two more highly rated proposals that discus-
sions with the ccmpany's subcontract references could
increase its standing very little. Consequently, we do
not believe that Joule was prejudiced by the NASA evalua-
tion approach, and that exclusion of its proposal from the
competitive range was not unreasonable or in violation of
applicable statutes or regulations. -

Tne protest 1s denied.

tﬁv Harjy K. Van;Cleve

General Counsel





